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GENERAL AGREEMENT INFORMATION

1. Review and consider “Criteria for Distinguishing Between Employees and Independent Contractors” and IRS “Questionnaire For Hiring Independent Contractors” following these Instructions to determine whether the relationship is one of an employee or contractor.  

2. An employee may not be paid as a consultant or contractor.  

3. A Consultant/Contractor must have an independent business with its own tax I.D. Number.  
4. Prior employees must be terminated by the District and not eligible for a W-2 at the calendar year end.  An employer may not issue a W-2 and a 1099 in the same calendar year

      to one individual.
5. Deputy Chancellor Gary Poertner, is the authorized signatory for all agreements.

6. Agreements under $5,000 will be submitted for board approval through the Deputy Chancellor’s office.

7. Agreements of $5,000 and above must be submitted for board approval through your college’s established procedures.

8. You must use the approved District agreement form (see sample).  All other agreements must be submitted for legal review.

How to process Consultant AND Contractor AGREEMENTS with a total DOLLAR amount of  under $5,000. 
· Step 1.  Fill in the District approved agreement. (See sample on the following page).  Be sure to enter the requisition number on the agreement.  Contact the budget manager at your college, if you have any questions.

· Step 2.  Send completed unsigned agreement and approved requisition to Cheryl Clavel in the Deputy Chancellor’s office.  The agreement will be signed by Deputy Chancellor Gary Poertner and mailed to the consultant from the Deputy Chancellor’s office with instructions to the contractor or consultant to: 1) complete the enclosed W-9 form; 

2) sign agreement; and 3) return 1 original agreement and W-9 form to the Deputy Chancellor’s office.  When agreement and W-9 form are received from the consultant they will be forwarded to Accounts Payable and the requisition will be forwarded to Purchasing for processing.

· Step 3.  Submit invoice(s) for payment as per agreed upon schedule shown in agreement.

a. Designated department staff must sign invoice to verify the work was completed and is ready for payment.

b. Write requisition number on invoice.

· Step 4.  Receipts are required to reimburse the consultant for any expenses.

a. All expenses to be paid to the consultant MUST be shown on agreement.

b. All expenses MUST be paid on same requisition as agreement payment.

c. Lodging, airfare, car rental, registration fees, mileage, etc. are typically borne by the consultant and used by the consultant as a deduction for tax purposes. It would be unusual for the District to pay a consultant for any expenses. 

d. All expenses paid will be shown on the consultant’s 1099 form as income.

How to process Consultant AND Contractor agreements with a total DOLLAR amount of $5,000 and over.
· Step 1.  Process board agenda item for Consultants/Contractors agreement through established procedures at the college.  Include, as part of your board agenda item, a completed but unsigned agreement marked as “Exhibit A”.  Submit original agreement and requisition to Deputy Chancellor’s office.  

· Step 2.  If agreement is Board approved it will be signed by Deputy Chancellor Gary Poertner and processed as in Step 2 above.  If the agreement is not approved by the Board it will be returned to the college budget manager.

Requisition

· Be sure the requisition includes the following information, when appropriate:

a. Dates of service

b. Services to be performed

c. Hourly rate

d. Amount not to exceed

e. Total agreement amount

f. Expenses to be paid by the District, if shown on agreement

g. Required signature

Invoice

· A consultant/contractor’s invoice must show the terms as stated on the agreement.  

Such as:  

a. Dates of service

b. Services performed

c. Hourly rate

d. Amount requested for payment

e. Expenses to be paid, if shown on agreement (must attach receipts)

A frequent source of confusion is the criteria that should be used in distinguishing whether a person performing services is an employee or a consultant (independent contractor).  The Common Law Rule used by the Internal Revenue Services and Social Security to determine employee/employer relationships states:

“A Worker is an employee under the common law rules if the person for whom he works has the right to direct and control him in the way he works, both as to the final results and as to the details of when, where and how the work is to be done.  The employer need not actually exercise the control; it is sufficient that he has the right to do so.  Where the employer does not possess that right, the individual involved is an independent contractor, not an employee”.

In addition, the following is a list of some of the factors that might be considered:

A. A person who is required to comply with instructions about when, where and how he is to work is ordinarily an employee.

B. Training of an individual by an experienced employee who works with him is a factor of control because it indicates that the employer wants the services performed in a particular method or manner.  Independent contractors ordinarily use their own methods and receive no training from the one who purchases their services.

C. The establishment of set hours of work by the employer is a factor indicative of control.

D. The furnishing of tools, materials and the like by the employer is indicative of control over the worker.

E. The right to discharge is an important factor in determining whether the one possessing that right is an employer of an employee.  He exercises control through threat of dismissal.  An independent contractor, on the other hand, cannot be fired so long as he produces a result that measures up to his contract specifications.  The fact that a right to discharge may be limited under a collective bargaining agreement does not detract from the existence of an employer/employee relationship.  Compensation for consultant contracts should be as a fee for services performed, a report completed, etc., and should not include any employee type fringe benefits.

NOTE:  An assignment of a District employee who agrees to perform additional services is to be processed as an employee for all purposes, even if the additional services are not related to regular duties.  If, however, a regular employee maintains a formal consulting firm or is a member of a company or consulting firm, he/she may work as such and be compensated through the outside vendor.  In such cases, the employee must be prepared to validate that their relationship with an outside vendor is legitimate.  If the person is a retiree, he/she must be prepared to validate his/her independent contractor status or be subject to losing his/her retirement status if the maximum allowed earnings as an employee is exceeded.

QUESTIONNAIRE FOR HIRING INDEPENDENT CONTRACTORS

(In Accordance with IRS Regulations)

IRS QUESTIONNAIRE – PART I

	CONTRACTOR/CONSULTANT NAME:  
	     


1.
Has this category of worker been classified as an “employee” by the IRS?

 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
No

Refer to the guidelines for employing “Independent Contractor Consultants” for categories of jobs listed in IRS Publication SWR 40 and others identified during a recent IRS compliance audit to determine if the individual you are contemplating establishing a contractual relationship with has been determined by the IRS to be properly classified as an employee.

2.
Is the individual working as an employee as prescribed by the Education Code?
 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No

Education Code Sections 88000-88040 define what constitutes the classified service.  Education Code Sections 72411, 87600-87612 define academic service.  The IRS predisposes an employer/employee relationship when state law mandates such a relationship.

3.
Is the individual an employee of the District in another capacity?


 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No

4.
Has the individual performed substantially the same services for the District as
 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No


an employee in the past?

Watch for former employees who are returning to work.

5.
Are there currently employees of the District doing substantially the same

 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No


work as will be required of the individual you are hiring?

6.
Will the District have the legal right to control the method of performance
 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No


by this individual?

Consider whether the District will train the individual or give instruction as to how the job gets done rather than to the end result.  Is the individual required to obtain approval before taking certain action?  It doesn’t matter if the employer allows freedom of action in the work.  Just the fact that the employer has the legal right to control the method and result of the work is enough to show an employer-employee relationship.

7.
Are the services, as being provided an integral part of District operations?
 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No

Are the services provided necessary to the operations of the District’s programs, projects, etc?  This indicates the District has an interest in the method of performance and implies maintenance of legal control.

If the answer to any of the above questions is YES - - - - -STOP HERE
Do not complete the rest of the questions.  The individual is an employee of the District and must be paid and reported accordingly.  If all of the above are NO continue to PART II.

IRS QUESTIONNAIRE – PART II

	CONTRACTOR/CONSULTANT NAME:  
	     


8.
Will all the work be performed by this individual?




 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No

Consider whether or not the individual has the right to designate someone else to do the work without District approval.

9.
Does the District have a continuing relationship with this individual?


 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No

If an individual is engaged with the expectation that the relationship will continue indefinitely, rather than for a specific project or period, this is generally considered evidence of their intent to create an employment relationship.

10.
Can this relationship be terminated without the consent of both parties?

 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No

Independent contractors have contractual obligations to fill.

11.
Does the individual operate an independent trade or business that is available
 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No


to the general public?

The individual should be able to provide a list of previous clients they have served.

NOTE:  Possession of a business license or incorporation does not automatically satisfy this requirement.  The determination must be made on the actual relationship between the District and the individual performing the work.

12.
Will the individual provide all materials and support services necessary for

 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No


the performance of the service?

The District should not be providing office space on a regular basis, clerical, secretarial or other support for the individual such as materials, copying, printing, office supplies, etc.  Any necessary assistance should be provided by the individual.

13.
Is the individual paid by the job OR upon completion and acceptance of the 

 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No


work as a whole OR milestones identified in the contract?

Performance of a task for a flat fee is generally evidence of an independent contractor relationship, especially if the worker incurs the expense of performing the services.  When payments are made (daily, weekly, or monthly) is not relevant.

14.
Will the individual bear the cost of any travel and business expenses incurred
 FORMCHECKBOX 
 Yes  FORMCHECKBOX 
 No


to perform the work?

Generally the individual will pay the cost of any travel and business expenses incurred to perform the work.  However, some agreements may be made to provide for payment of airfare, mileage, etc. for consultants.

INDEPENDENT CONTRACTOR/CONSULTANT AGREEMENT

This Agreement is made and entered into this       day of      ,  FORMDROPDOWN 
 between:

South Orange County Community College District

28000 Marguerite Parkway

Mission Viejo, California 92692-3635

Telephone (949) 582-4664               

Requistion #      
hereinafter called DISTRICT, and

	                                       (Name of Consultant):       

	                                                (Street Address):       

	                                      (City, State, Zip Code):       

	                                                    (Telephone #):       


hereinafter called CONSULTANT.

WHEREAS, the DISTRICT is authorized by Section 53060 of the California Government Code to contract with and employ an independent contractor specially trained to perform special services required; and

WHEREAS, the CONSULTANT is specially trained and experienced and competent to perform the special consultant services pursuant to this agreement.

The parties agree as follows:

1. The period of this Agreement shall be from       to      , inclusive.  The DISTRICT shall have the discretion to terminate this contract by providing CONSULTANT     days prior written notice.

2. The CONSULTANT shall, at times and places designated by it and acceptable to the DISTRICT perform the following services:

	     

	     

	     

	     


3. The DISTRICT shall pay the CONSULTANT $      an hour, not to exceed  $       for services specified above, plus DISTRICT shall reimburse the following expenses (     ) not to exceed $      in accordance with the South Orange County Community College District guidelines.  The total contract amount is $     .  Upon completion of the services provided for hereof and upon a signed invoice acceptable to the DISTRICT and approved by      , payment will be made.

4. The DISTRICT shall not be liable to the CONSULTANT for personal injury or property damage  sustained by him/her in the performance of this contract, whether caused by himself/herself, the DISTRICT, its officers, agents or employees, or by any third party.  CONSULTANT agrees to and does hereby indemnify, hold harmless and defend the DISTRICT and its governing board, officers, employees and agents from every claim or demand made and every liability, loss, damage or expense, of any nature whatsoever.

5. While performing service hereunder, the CONSULTANT is an independent contractor and not an    officer, agent or employee of the South Orange County Community College District inclusive of Saddleback College and Irvine Valley College.

6. Neither party shall assign this Agreement or any part thereof without the written consent of the other party.

WITNESS the parties hereto the day and year first above written:

Consultant




South Orange County Community College District

	Signature:
	Signature:  

	By:
	By:      Gary Poertner

	Title:  Consultant
	Title:   Deputy  Chancellor

	Date:  
	Date:

	Contact Person:       
	College Contact Person:       


[image: image1.png]



Procedures  Approved by the

Page 1 of 2

Office of the Deputy Chancellor

Effective 9/1/02

Procedures  Approved by the

Page 2 of 2

Office of the Deputy Chancellor

Effective 9/1/02


